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(4) In any case, no decision after a 
hearing or on appeal shall be based 
upon any record, statement, file, or 
similar document which is not open to 
inspection by the parties to the hear-
ing or appeal, except for documents or 
other evidence received or reviewed 
pursuant to § 4.31(d). 

(b) Official notice. Official notice may 
be taken of the public records of the 
Department of the Interior and of any 
matter of which the courts may take 
judicial notice. 

[36 FR 7186, Apr. 15, 1971, as amended at 53 
FR 49660, Dec. 9, 1988]

§ 4.25 Oral argument. 

The Director or an Appeals Board 
may, in their discretion, grant an op-
portunity for oral argument.

§ 4.26 Subpoena power and witness 
provisions generally. 

(a) Compulsory attendance of witnesses. 
The administrative law judge, on his 
own motion, or on written application 
of a party, is authorized to issue sub-
poenas requiring the attendance of wit-
nesses at hearings to be held before 
him or at the taking of depositions to 
be held before himself or other officers. 
Subpoenas will be issued on a form ap-
proved by the Director. A subpoena 
may be served by any person who is not 
a party and is not less than 18 years of 
age, and the original subpoena bearing 
a certificate of service shall be filed 
with the administrative law judge. A 
witness may be required to attend a 
deposition or hearing at a place not 
more than 100 miles from the place of 
service. 

(b) Application for subpoena. Where 
the file has not yet been transmitted to 
the administrative law judge, the ap-
plication for a subpoena may be filed in 
the office of the officer who made the 
decision appealed from, or in the office 
of the Bureau of Land Management in 
which the complaint was filed, in 
which cases such offices will forward 
the application to the examiner. 

(c) Fees payable to witnesses. (1) Wit-
nesses subpoenaed by any party shall 
be paid the same fees and mileage as 
are paid for like service in the District 
Courts of the United States. The wit-
ness fees and mileage shall be paid by 

the party at whose instance the wit-
ness appears. 

(2) Any witness who attends any 
hearing or the taking of any deposition 
at the request of any party to the con-
troversy without having been subpoe-
naed to do so shall be entitled to the 
same mileage and attendance fees, to 
be paid by such party, to which he 
would have been entitled if he had been 
first duly subpoenaed as a witness on 
behalf of such party. This paragraph 
does not apply to Government employ-
ees who are called as witnesses by the 
Government.

§ 4.27 Standards of conduct. 
(a) Inquiries. All inquiries with re-

spect to any matter pending before the 
Office of Hearings and Appeals shall be 
directed to the Director, the Chief Ad-
ministrative Law Judge, or the Chair-
man of the appropriate Board. 

(b) Ex parte communication—(1) Prohi-
bition. Except to the extent required for 
the disposition of ex parte matters as 
authorized by law, there shall be no 
communication concerning the merits 
of a proceeding between any party to 
the proceeding or any person interested 
in the proceeding or any representative 
of a party or interested person and any 
Office personnel involved or who may 
reasonably be expected to become in-
volved in the decisionmaking process 
on that proceeding, unless the commu-
nication, if oral, is made in the pres-
ence of all other parties or their rep-
resentatives, or, if written, is furnished 
to all other parties. Proceedings in-
clude cases pending before the Office, 
rulemakings amending this Part 4 that 
might affect a pending case, requests 
for reconsideration or review by the Di-
rector, and any other related action 
pending before the Office. The terms 
‘‘interested person’’ and ‘‘person inter-
ested in the proceeding’’ include any 
individual or other person with an in-
terest in the agency proceeding that is 
greater than the interest that the pub-
lic as a whole may have. This regula-
tion does not prohibit communications 
concerning case status or advice con-
cerning compliance with procedural re-
quirements unless the area of inquiry 
is in fact an area of controversy in the 
proceeding. Any oral communication 
made in violation of this regulation 
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